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This Court has jurisdiction of this appeal pursuant to the
Arizona Constitution Article VI, Section 16, and A R S. Section
12-124(A) and 13-4032.
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The State appeals froman order by the trial judge granting
Appel l ee’s Mdotion to Suppress, based upon an all eged unl awf ul
stop of Appellee’ s vehicle. This case was schedul ed for an
evidentiary hearing on April 18, 2002. At the tine set for the
evidentiary hearing the attorneys for both parties were |ate.
Apparently, the prosecutor left the courtroomand when he or she
returned di scovered that the court had already called the case
and granted the Mdtion to Suppress. Appellee correctly points
out that the State had also failed to file any type of response
to Appellee’s Motion to Suppress. The only issue presented for
review is whether the trial erred in granting the Mdtion to
Suppress without permtting the State to respond, and w t hout
taki ng any evi dence.

The answer to the first issue is a sinple one: Appellant,
the State of Arizona, has waived its right to file a response to
Appel  ee’s Mdotion to Suppress by its failure to file a tinely
response to the notion. However, that alone is not dispositive
of the remaining issue before this court: whether the trial
court erred in failing to hold an evidentiary hearing. This
Court concl udes, based upon the facts of this case, that the
trial judge did err in failing to hold an evidentiary hearing.

Rul e 16.2(b), Arizona Rules of Crimnal Procedure provides:

Burden of Proof on Pretrial Mtions
to Suppress Evidence. The prosecutor shal
have the burden of proving, by a preponderance
of the evidence, the lawfulness in all respects
of the acquisition of all evidence which the
prosecutor will use at trial. However, whenever
the defense is entitled under Rule 15 to di scover
t he circunstances surroundi ng the taking of any
evi dence by confession, identification or search
and sei zure, or defense counsel was present at
the taking, or the evidence was obtained pursuant
to a valid search warrant, the prosecutor’s
burden of proof shall arise only after the
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Def endant has cone forward with evi dence of
specific circunstances whi ch establish a prina
facia case that the evidence taken shoul d be
suppressed (enphasi s added).

It is clear that the defense (Appellee) was entitled under Rule
15, Arizona Rules of Crimnal Procedure, to discover the
ci rcunstances surrounding the search and seizure at 1issue in
this case. As a result of this fact, it is the Defendant
(Appel lee’s) burden to prove *“specific circunstances which
establish a prima facia case”'. Appellee argues that he provided

specific facts wthin his notion. This contention is not
supported by the record. The Mtion to Suppress filed by
Appel l ee can best be described as mninmal. The handwitten

matters on the form notions supplied by the court read as
fol | ows:

Set matter for evidentiary hearing.
Def endant contesting stop. Denies any
i nproper or illegal driving.?

And, the notion goes on to describe why the judge should grant
t he noti on:

Bad stop. No bad driving. Defense
will call passenger Dan Myrgan — 3730
West Cool i dge, Phoeni x, AZ 85019, plus
Def endant to support claim?

A Defendant does not satisfy his or her burden of comng
forward with evidence of specific circunstances that establish a
prima facia case that a constitutional violation occurred and
the Defendant is entitled to suppression of evidence by
conclusory statenents such as those contained within the Mtion
to Suppress filed by the Appellee’s attorney in this case.

1 Rule 16.2(b), Arizona Rules of Criminal Procedure, quoted infra.
2 Defendant’s Motion to Suppress, record on appeal from Phoenix City Court.
31d.
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Appellee’s Mtion to Suppress contains no specific facts or
ci rcunst ances ot her t han concl usory | egal al | egati ons.
Therefore, Defendant (Appellee) had the burden of providing such
evidence to the trial court in support of his Mtion to
Suppr ess. The trial judge erred in failing to require this
evi dence before granting Appellee’s notion.

| T IS THEREFORE ORDERED reversing the trial judge' s order
granting Appellee, Martin C. Watson’'s Mbtion to Suppress.

IT I'S FURTHER ORDERED renmanding this matter back to the
Phoenix City Court for all further and future proceedings in
this case.

Cct ober 22, 2002

/'S HONORABLE M CHAEL D. JONES

JUDI Cl AL OFFI CER OF THE SUPERI OR COURT
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